TIHE ATTORNEY GIENERAL
OF TEXAS

AUSTIN 11, TEXAS

PRICE DANIEL

ATTORNEY GHNFRAIL

Msy 12, 1948
Hon, C, H, Cavness Opinion No, V-549
State Auditor
Austin, Texas Re: Eligibility of employees

of various conservation
and reclamation districts
to be members of the Em-
ployees Retirement 3ys-
tem of Texas.

Dear Mr., Cavnesas:

Your request for an opinion on the above gsub-
ject 1s as follows:

"We shall greatly appreciate your opin-
ion as to whether the employees of each (separ-
ately) of the following are eligible for mem-
gership in the Employees Retirement System of

exas: .

Bexar County Metropolitan Water Dis-
trict

Brazos River Conservation and Recla-
mation Digtrict

Central Colorado River Authority

Comal County Water Recreaticnal Dis-
trict Ro. 1

Colorado County Flood Control Dis-
“trict

Dallas County Flood Control District

Dallas County Park Cities Water Con-

. trol and Improvement District No.2

Fayette County Flood Control District

Guadalupe-Blanco River Authority

Guadalupe River Authority

Gulfr Water Supply District

Harris County Flood Control District

Jackson County Flood Control District

Lavaca County Flood Control District

Lower Colorado River Authority

Lowver Concho River Water and Soll
Conservation Authority :

Lower Rio Grande Flood Conirol Dis-
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trict

Leon River Flood Gontrol District

Lover Neches Valley Authority

Nueces River Conservatlon and Re~
clamation District

Panhandle Water Conservation Auth-
ority

Pease River Flood Control Pistrict

Sabine~Neches Conservation District

San Jacinto River Conservation and
Reclamation District

San Aptonio River Canal and Conser-
vancy District

Sulphur River Conservation and Re-

_ clamation District

Upper Colorado River Authority

Upper Guadalupe River Authority

Upper Red River Flood Control and
Irrigation Digtrict

Vslley Conservation and Reclamation
District

Webb County Conservat%on and Recla-
mation District,

Article XVI, Section 59, Subdivisions (a) and
(), Comstitution of Texas, provide as rollows:

"Sec, 59, (a) The conservation and
developaent of all of the matural resocurces
of this State, including the comntrecl, stor-
ing, preservation and distribution of its
storm and flcod vaters, the waters of its
rivers and streams, for irrigation, power
and all other ussful purposes, the reclama-
tion and irrigation of its arid, semi-arid
and other lands needing irrigatien, the re-
clamation and drainage of its over~flowed
lands, and other lands needing dralnage, the
conservation and development of its forests,
vater and hydro-electric power, the naviga-
tion of its inland and coastal waters, and
the preservation and congervation of all such
natural resources of the 8tate are each and
all hereby declared public rights and duties;
and the Leglslsture shall pass all such laws
asx may be appropriate thereto.

“(b) There may be created within the
State of Texas, or the State nny be divided
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into, such number of conservation and recla-
mation districts as may be determined to be
essentlial to the accomplishment of the pur-
poses of this amendment to the constitution,
which districts shall be governmental agen-
ciles and bodles politic and corporate with
such powers of govermment and with the auth-
ority to exercise such rights, privileges

and functions concerning the subject matter
of this amendment as may be conferred by law."

Article 8194, V. C, S., reads as followvs:

"Conservation and reclamation districts
may be created and organlized ln any manner
that water improvement, dralinage, or levee
improvement districts are authorized by the
laws of this 8tate to be created, and for
the meveral purposes therein provided."

" The Vernon Law Book Compary has assembled in
the last part of Chapter 8, Title 128, Vernon's Annotat-
ed Civil Statutes, and following Article 8%97f, under a
heading entitled "Water Supply and Control”, the Acts of
the Leglslature creating the above listed conservation
and reclamation districts., Authority for all of them
stems from Article XVI, Section 59, Constitution of
Texam, and the various Acts creating them borrow certain
1angu%ge from this conatitutional provision by reciting
that ", . . such district shall be and is hereby declar-
ed to be a ggvernnsntal agency and body pollitic and cor-
porate . . ., As the conservation and reclamation dils-
tricts under scrutiny in this oplinion are all authorized
by the same constitutional authority and an examination
of each of the separate Acts creating them discloses a
similarity in language describing their legal entity and

general powers, we shall conslder all thirty-one dlstricts

collectively.

"Drainage districts created under the
provisions of Title 128, ch. 7, Art. 8097,
V., A, C. 8., enacted under authority of Art,
XVI, Sec. 59(a), Constitution of Texas, are
political subdivisions of the State of the
same nature and stand upon exactly the same
footing as counties or precincts, or any of n
the other political subdivisions of the 3tate,
Jones v, Jefferson County Dralnage District,
139 S W.(24) 861, citing numerous cases for
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the sbove atatement.

"Irrigation districts, navigation
districts, levee and improvement dis-~
tricts, and llke political subdivisions
created under Sec., 59(a), Art, XVI, Con-
stitution of Texas, and statutes enact«
ed thereunder carrying out the purposes
of such constitutional provisions, are
not classed with municipal corporations,
but are held %o be political subdivisions
of the State performing governmental func-
tions, and standing upon the same footlng
as counties and other political subdivi-
sions established by law." Willacy Coun-
ty Water Control and Improvement Blatrilct
No. 1, v. Abendroth, 177 3.W. (2@) 936, 937,
clting Rumerous cases,

" The Augtim Court of Civil Appeals in Lower
Colorado River Authority v. Chemical Bank and Trust
Company, 185 S8.W,{24) 4%! lager affirmed by the Su-
preme Court, denoribed tha Lower Colorado River Author-
ity in these termst

“"While designated and classiftied as a
governmental agency and body politlc and
corporate, the Authority’s functions and
activities partake 1ln large measure,; the
nature and characteristics, within loglis«
lative restrictions, of a iarge industrlial
enterprise rather than of a strictly gove
ernmental function, It has no power to
levy taxes, enact laws nor ordinances, as
a city has; and 1ts efficlent functioning
depends in large measure on the sound Jjudg=
ment and good business management of 1ts
Board of Directors. They have large con-
trol over the operation of lts propertles,
and the income to be derived therefrom,
which constitute the only source of revenue
to meet itz obligations. . .

"Department” snd “employee” as used in the Em-
ployees Retirement Act are defined 1n Section 1 thereof
as follows?t

"B, ‘'Department! shall mean any
department, commlssion, institution or
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agency of the State Government,

"C. 'Employee' shall mean any re-
gularly appointed officer or employee in
a department of the State who i1s employ-
ed on a basis or in a position normally
requiring not less than nine hundred (900)
hours per year, but shall not include mem-
bers of the State Legislature or any in-
cumbent of an office normally filled by
vote of the people; nor persons on plece-
work basis; nor operators of equipment or
drivers of teams whose wages are includ-
ed in rental rate paid the owners of said
equipment or team; nor any person vho is
covered by the Teacher Retirement System
of the State of Texas or any retirement
system supported with State funds other
than the Texas Employees Retirement Sys-
tem." (Emphasis ours)

' The Lower Colorado River Authority has been
held to be an agency of the 3tate, L,C,R,A, v, McCraw,
83 3.W,(2a) 629 (1935); L,C,R.A, v, Chemical Bank and
Trust Co., 190 8.W, Edi h8 21945), And the employees
of that body politic have been held 3tate employees for
certalin purposes. However, notwithstanding the broad
definitiong in the Employeey Retirement 3ystem Act of
the words " department” and "employee, we belleve that
construing the Act as a whole, this and similar agencies
and thelr employees were not intended to be covered by
the Retirement Act for the reasons that the 50th Legis;
lature contemplated only those "employees of the State
wvhose duties relate to state~wide activities with no
intervening corporate entity or body between the 3tate
and the employsee, In the case of conservation and re-
clamation districts the district 1g the employer much
the same as countles are the employers of its employees
and have control of their duties. The district con-
trols the working hours of its employees and l1s respon-
sible for the compensatlon dus its employess.

The following quotation taken from Dillman v,
State, 125 P, 367, 378, is appropriate in drawving the
dlstinction between strictly State officers and offlicers
of political subdivisions created by the State, and is
in line with the distinction we draw here between 3tate
employees within the meaning of the Retirement Act and
employees of the conservation and reclamation districts
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named in your reqguestt

"In general, it may be seid that a
State officer 1= one whose duties and
powers are coextensive with the state,
vhile a county officer is one whose dut-
ies and povers are coextensive with the
county, 3tate officers are those whose
duties concern the mtate at large, or
the general public, although exercised
within definite limits, and to vhom are
delegated the exerclse of a portion of
the sovereign power of the state. They
are in a general sense those whoase duties
and powers are coextensive with the state,
or are not limited to any political sub-
division of the state, 2nd are thus dis-
tingulshed from municipal offlcers strict-
ly, vhose functions relate exclusively to
the particular municipality, and from
county, clty, town, and school district
officers,"”

In former opinion No. 0+6928 this office fole
lowed the holding of the court in Wsllacy County Water
Control and Improvement District No, 1 v. Abendroth; su=-
pra, and Ly C. R, A, v, Chemical Bank and Trust Company,
supra, by declaring that the Lower Colorado River Author-
1ty employees were employees of a state agency and polix
tical subdivision of the State and were within a statu-
tory exception to the Texas Unemployment Compensation
Act. This exception excluded "service performed im the
employ of this State, or any political subdivision there-
of, or any instrumentality of this 3tate or its politi-
cal subdivisions, "

In discussing the effect of a member of the
Legislature accepting employment with 2 River Authority
this office in former opirion No, 0-6578 treated River
Authority employment as employment by the 3tate within
the prohibition of Sec, 33, Art, XVI, Constlitution of
Texas, denylng payment of compensation from the State
Treasury to a person "who holds at the same time any
other office or position of honor, trust or proefit, un-
der this State. . .

In former Opinion No., V-452 this office was of
the opinion that a director of the Lower Neches Valley
Authority wvas a civil officer of thls State and can
serve at the same time as s director of Texas A, & M,
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College although he must do so without compensation from
the 3tate for elther office.

We adhere to these former oplnions and point
them out for the sake of avolding any confusion with the
reasoning and conclusion of this opinion. We distinguish
between the definitions of "state employee" as used in
these opinlons and those who are within the meaning of
the Employees Retirement Act.

We note here that from reading Lower Colorado
River Authority v. Chemical Bank and Trust Co., supra,
the L, C. R. A, apparently has 1its own retirement sys-
tem, In any event, the employees of this particular
district would be precluded from membership in the sys-
tem afforded by H, B, 168, by reason of Section 1.C.,
of H. B. 168 which defines "employee”.

We are, therefore, of the opinlon that the
employees of the conservation and reclamation dlstricts
named in your request are not eligible for membership
in the Employees Retirement System of Texas.

SUMMARY

The employees of the conservation
and reclamation dlstricts created by Acts
of the Legislature codified under Chapter
8, Title 128, V, C. 8., are not eligible
for membership in the Employees Retire-
ment System of Texas under the provislons
of the present Act, Art. 6228a, V. C, S.

Yours very truly,

APPROVED: ATTOR GENERAL OF_.TEXAS

R il

ATTORNEY GENERAL By

'

ames T, Brya

JTB: mw Aggistant



